No. 10-0950

In the Supreme Court of Texas

ENBRIDGE PIPELINES (EAST TEXAS), L.P.,

Petitioner,

V.

AVINGER TIMBER, LLC,
Respondent.

On Petition for Review from the
Sixth Court of Appeals at Texarkana
Cause No. 06-09-00046-CV

AMICUS CURIAE BRIEF OF
TEXAS LAND AND MINERAL OWNERS ASSOCIATION

William Christian
State Bar No. 00793505
GRAVES, DOUGHERTY, HEARON & MooDY, P.C.
401 Congress Ave., Suite 2200
Austin, Texas 78701
Telephone: (512) 480-5682
Facsimile: (512) 480-5882
wchristian@gdhm.com

ATTORNEYS FOR TEXAS LAND AND MINERAL OWNERS ASSOCIATION



To the Honorable Supreme Court of Texas:

The Texas Land & Mineral Owners Association (“TLMA”) is a
statewide advocacy association whose members are farmers, ranchers,
and royalty owners. TLMA advocates for a business and legal
environment that promotes the production of oil and natural gas in a
manner that respects the property rights of landowners. TLMA is

paying the fees for preparation and submission of this brief.

TLMA urges this Court to preserve the project influence rule as it
currently stands in this State by either denying the Petition for Review
or affirming the judgment below. The trial court and the court of
appeals properly ruled that the proper measure of the landowner’s
damages was the value of the real estate that reverts to Avinger
Timber at the termination of the lease—not including the
Improvements that belong to the tenant, but including the enhanced
value to the land as a result of the surrounding pipeline infrastructure
built during the lease term. To ignore the value that has accrued to the
underlying fee during the lease term (as Enbridge Pipelines urges)
would undermine the bargain that the original parties struck at the
time the contract was entered into and deprive the landowner of the

full compensation to which he is entitled under the Constitution.

The parties here could have bargained for an outright sale of the
land, but they did not. They could have bargained for an option to

purchase the tract at the end of the lease term, but they did not.



Instead, they chose to enter into a long-term ground lease. One of the
primary benefits to Avinger Timber of the lease was the ability to share
in the appreciation of the value of the land over time. See Neil S. Hecht,
Variable Rental Provisions in Long Term Ground Leases, 72 COLUM. L.
REV. 625, 627 (1972) (“The lessor’s primary objective [in a ground lease]
1s to maintain his underlying investment in the land while drawing
from it a secure, long term rental income.”). The lessee, meanwhile,
obtained a significant financing advantage, permitting it “to spread out
the cost [of the land] while freeing available funds for construction
purposes, an important consideration since the size and scope of such
construction will significantly influence the measure of his return.” Id.
at 636; see also Steven C. Leonard, Summary Remedy Provisions Create
Unreasonable Risks in Long-Term Leases, PRAC. REAL EST. LAW. 41, 45
(Jan. 2001) (“Purchasing instead of leasing the property does, of course,
have certain disadvantages. Purchasing requires more cash for a down

payment or some other type of equity to purchase the property . ...”).

Enbridge Pipelines’ proposed valuation in this case rewrites the
contract that the original parties to the lease entered into and deprives
Avinger Timber of its bargained-for right to the appreciated value of
the underlying fee. The proper valuation of the land should instead be
its value at the time of the taking under the terms of the lease contract
— not including the plant that the tenant retained ownership of and the

right to remove, but including the enhanced value of the land as a



result of the surrounding pipeline infrastructure constructed over the

lease term.

The U.S. Court of Appeals for the Fifth Circuit reached this result
in an analogous situation involving land along the Houston Ship
Channel. U.S. v. Five Parcels of Land in Harris County, Tex., 180 F.2d
75 (5th Cir. 1950). The case involved condemnation of a shipyard that
the government had originally constructed under a ground lease. Id.
Just as here, the ground lease “provided that at the expiration or
termination [of the lease term] the United States would be entitled to
remove the facilities and improvements which it had placed upon the
lands.” In addition to building the shipyard itself, the United States

had improved the property through dredging and fill. Id.

Invoking the scope-of-the-project rule, the government argued (as
Enbridge Pipelines does here) that the land had to be valued in its pre-
lease condition. Id. at 76-77. The court rejected this argument, holding
that the landowner was entitled to all increase in the value to the land
over the lease term aside from the shipyard facilities reserved in the
lease: “The right to receive the lands back with the improvements to
the lands as distinguished from improvements on the lands was a right
implied in the leases that inhered in the landowners. This, together
with the fee title, the Government condemned and took, and under the
Fifth Amendment the landowners are entitled to receive just
compensation therefor.” Id. at 77. The Fifth Circuit recognized that

denying the enhanced value of the land would take, without



compensation, the landowners’ lawful property rights as negotiated in
the lease contract: “These contracts being valid and binding, the
Government cannot, by determining that it wants to take entire title,
abrogate, annul, or set at naught the lawful rights, privileges, and
property of its lessees acquired under these contracts.” Id. at 77.
Allowing recovery of the value of the land at the time of taking in such
a circumstance 1s not a windfall for the landowner, as another court

explained in a similar case:

A brief answer to this [windfall] argument is that it ignores
entirely the obligation which the Government undertook with
respect to the improvements when it entered into the lease. No
doubt had the Government acquired the fee in this tract in
1944, when it was unimproved, the cost of it would have been
much less than it is now required to pay. But instead it decided
to lease the land under a contract whereby, in consideration for
its use, it enhanced the value of the property. Having now at
this later time decided to acquire the absolute title to the
property, it is not “ridiculous” nor is it unjust that it should pay
its present value.

U.S. v. Certain Parcels of Land in Warren County, 90 F. Supp. 27, 34
(W.D. Va. 1949).

Under the terms of the lease at issue, Avinger Timber was not
entitled to the value of the gas processing plant or the cost of its
removal, but Avinger Timber was entitled to the enhanced value of the
land as a result of the construction of the pipeline infrastructure that
arose because of the lease. The court of appeals in this case properly
recognized this distinction. See Enbridge Pipeline (E. Tex.) L.P. v.
Avinger Timber, L.L.C., 326 S.W.3d 390, 396 n.4 (Tex. App.—



Texarkana 2010, pet. filed) (“[A]ll improvements under the lease
belonged to the lessee. This stipulation did not include the pipelines
built under easements granted to other companies.”). And the court
correctly identified the measure of Avinger Timber’s damages: “the
value of the real estate that reverts to AV after Pipeline either removes

all the property or attempts some other measures.” Id. at 410.

Nothing in this Court’s prior decision in Texas & N.O. Ry. Co. v.
Sutor, 56 Tex. 496 (1882) requires a contrary result. The landowner in
Sutor dedicated a permanent easement to the condemnor to construct
the railroad. Id. at 500. There was no lease, and no contractual right to
the enhancement of the land’s value. When the landowner sought to
revoke the dedication, this Court held that even if he could do so, the
landowner would not be entitled to any enhanced value of the land
because he had acquiesced in the construction of the railroad and “by
such acquiescence induced the belief that a condemnation was
unnecessary.” Id. Here, by contrast, the landowner did not “induce(] the
belief that a condemnation was unnecessary” through dedication of a
permanent easement or otherwise. Instead, the landowner expressly
retained the right to the underlying fee by entering into a ground lease;
in condemning the fee, Enbridge must pay the fair market value of that

reversionary interest.

Different jurisdictions have taken different approaches to the issue
of project influence in eminent domain. Some allow all evidence of

increased value from the project’s influence up to the date of taking.



See, e.g., Dep’t of Transp. of State of Fla. v. Nalven, 455 So. 2d 301, 304
(Fla. 1984) (“[A] landowner in a condemnation proceeding is entitled to
the fair market value of the property at the time of the taking even if it
reflects the anticipation of the proposed project.”); Hard v. Hous. Auth.
of City of Atlanta, 132 S.E.2d 25, 29-30 (Ga. 1963) (“Anything that
actually enhances the value must be considered in order to meet the
demands of the Constitution that the owner be paid before the taking,
adequate and just compensation.”). Other jurisdictions do not allow any
project enhancement after the point when the property is “probably
within the scope of the project.” E.g., U.S. v. Miller, 317 U.S. 369, 377
(1943); Merced Irrigation Dist. v. Woolstenhulme, 483 P.2d 1, 7 (Cal.
1971). This Court has long taken a middle approach, explicitly rejecting
the “probably within the scope of the project” rule announced in U.S. v.
Miller—“More is required under Texas law: enhancement is allowed up
to the time that the condemnor manifests a definite purpose to take the
particular land.” City of Fort Worth v. Corbin, 504 S.W.2d 828, 831
(Tex. 1974). This middle ground has served Texas well for decades,
balancing the private property rights of landowners with the public
needs of entities endowed with the power of eminent domain. This
Court should decline Enbridge Pipelines’ invitation to revisit this

longstanding approach to valuation.

PRAYER
TLMA respectfully requests that this Court either deny the Petition

for Review or affirm the judgment below.
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U.S. v. Five Parcels of Land in Harris County, Tex., 180 F.2d 75 (1950)

180 F.2d 75
United States Court of Appeals Fifth Circuit.

UNITED STATES
V.
FIVE PARCELS OF LAND in HARRIS COUNTY, TEXAS, et al.

No. 12572.| Feb. 16, 1950.

Proceeding by the United States for the condemnation of five parcels of land in Harris County,
Texas, owned by the Houston Deepwater Land Company and others.

The United States District Court for the Southern District of Texas, Thomas M. Kennerly, J.,
rendered judgment, and the United States appeal ed.

The Court of Appeals, Waller, Circuit Judge, held that in condemnation proceedings by the United
States, the landowners were entitled to compensation for increased value to lands caused by
dredging, filling, and leveling of lands by the United States while the lands were under lease to it
or its agents prior to the institution of the condemnation proceedings.

Judgment affirmed.
McCord, Circuit Judge, dissented.
Attorneysand Law Firms

*75 John F. Cotter, Atty., Dept. of Justice, Washington, D.C., Scott W. Key, Sp. Asst. to U.S.
Atty., Houston, Tex., A. Devitt Vanech, Asst. Atty. Gen., and Elizabeth Dudley, Atty., Dept. of
Justice, Washington, D.C., for the United States.

Chas. W. Bell, Houston, Tex., Robert F. Campbell, Houston, Tex., W. N. Arnold, Jr., Houston,
Tex., Fred Much, Houston, Tex., Price Daniel, Atty. Gen. of Texas, and Ben H. Rice, |11, Asst.
Atty. Gen. of Tex., for appellees.

Before McCORD and WALLER, Circuit Judges, and RICE, District Judge.
Opinion
WALLER, Circuit Judge.

The only question involved in this case is whether or not the landowners in condemnation
proceedings by the United States are entitled to compensation for the increased value to the lands
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U.S. v. Five Parcels of Land in Harris County, Tex., 180 F.2d 75 (1950)

caused by dredging, filling and leveling of same by the United States while the lands were under
leaseto it or its agents, prior to the institution of condemnation proceedings.

On February 15, and on April 15, 1941, the lands involved in this suit were leased by the
owners to the Houston Shipbuilding Corporation at a stipulated yearly rental. In the leasesit was
contemplated that some dredging would be done and consent was given to deposit the spoil on the
lands. In consequence of this dredging thefilling and leveling of the lands were largely incidental .
The Shipbuilding Corporation was an agency of the United States and for the purposes of this
discussion it will be treated as if it were the United States, since the improvements of the lands,
the building of the facilities and improvements, the operation of the shipyard, and the building of
shipswere al for the United States and at its expense.

Theleaseswere each for afive-year period, with theright of renewal in the lessee for an additional
five years, and each provided that at the expiration or termination the United States would be
entitled to remove the facilities and improvements which it had placed upon the lands. No one
guestions the right of the United States to remove structural improvements and facilities, and no
attempt is made to obtain payment for such improvements or facilities.

*76 After the execution of the leases the United States went into possession, dredged out an
adjacent channel, filled in portions of the lands, and operated a shipyard upon some of the lands
embraced in the leases.

On the 14th of November, 1942, or some 21 months after the execution of the leases, the United
Statesinstituted condemnation proceedingsfor all of theleased lands, and obtained an order of the
Court for immediate possession of thelands of which it was already in possession under the | eases.
Two years later, or on the 21st of October, 1944, the United States filed a declaration of taking
and deposited into the registry of the Court the amount which it deemed to be just compensation
and thus obtained the fee simple title to the lands.

When a report of commissioners undertaking to fix just compensation was unsatisfactory to the
United States the case was brought on for trial. There were submitted to the jury the following
special issues that are pertinent to our consideration of the case: (1) the reasonable cash market
value of the lands at the time of the making of the lease agreement by the Government; (2 the
reasonable cash market value of the lands at the time of the filing of the condemnation suit,

excluding all improvements placed on the lands by the Government; 1 (3) the reasonable cash
market value of the lands on November 14, 1942, the date of taking, excluding all improvements
placed or constructed on the lands by the Government, except improvements resulting from the
dredging, filling, and leveling done by the Government. The jury fixed the value as to Parcel No.
1, or the 86.636 acres belonging to the Harris County-Houston Ship Channel Navigation District,
and the State of Texas, in answer to the first two questions, at $850 per acre, and fixed thevalue, in
answer to the last question, at $3,000 an acre, and made similar answers, but with different values,
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U.S. v. Five Parcels of Land in Harris County, Tex., 180 F.2d 75 (1950)

as to the other parcels owned by the other defendant. It is not necessary to set out the particular
amounts so fixed as to all tracts but only to state that the value found after the dredging, filling,
and leveling was considerably above the value as found prior thereto.

1 On each of these first two issues the jury found that there was no difference in the market value of the land between the date of the
making of the lease and the date of the filing of the condemnation suit, excluding the value of the improvements placed thereon
before the latter date.

Judgments were entered, based upon the value of the land determined by the jury at the time of the
taking, excluding facilities and improvements constructed or erected, but including improvements
resulting from dredging, filling, and leveling.

The Government insists that the Court erred in requiring the Government to pay for theincreasein
value of the lands caused by expenditures which it had made by dredging, filling, and leveling the
land. Although it admits that the dredging, filling, and leveling were permissible under the leases
and that such work was done solely for the purpose for which the lands were leased, and although
it cannot be disputed that the land upon reversion at the termination of the lease would belong
to the landowners in the improved condition, or, that is, with the dredging, filling, and leveling
added, and athough it did not own the fee smpletitle at the time of thefiling of the condemnation
suit, nevertheless, it insists that the landowners should not be paid anything for any fruits of the
leases other than the annual rentals. The Government undertakes to support this contention by
citing the rule, announced in a number of cases where the condemnor had leased lands with the
right to remove any improvements placed by it thereon, that it did not haveto pay, upon subsequent
condemnation, for such improvements which, concededly, already belonged to it.

We know of no departure, in the decisions, from the rule thus asserted, in al cases where
there were stipulations in the leases conferring upon the condemnor the right of remova of
such improvements or where the condemnor had in good faith gone upon the lands and erected
improvements in the bona fide belief that it had the right so to do, or where the circumstances
were such that equity ought to hold that the *77 condemnor, who owned the improvements, had
the right to remove same.

Appellant also seeks to invoke the doctrine announced in United States v. Miller, 317 U.S. 369,
63 S.Ct. 276, 87 L.Ed. 336, 147 A.L.R. 55, that where persons acquire land within the area of a
project to be undertaken by the United States, with foreknowledge that the land was in the project
area to be acquired by purchase or condemnation for the use of the United States, such persons
were not entitled to any increase in the value of the land occasioned by virtue of the establishment
of the project.

However, we have neither of these conditions here. The United States was not authorized to take
back the fill or to undo the leveling or to fill up the dredging. The dredging, filling, and leveling
were done in furtherance of the purpose for which it had leased the lands, and were normal,
incidental, and contemplated fruits of the leases which rightfully inured to the landowners and
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U.S. v. Five Parcels of Land in Harris County, Tex., 180 F.2d 75 (1950)

reverted to them at the end of the leases. The landowners had the right to receive the land back
at the termination of the lease with the structures and facilities removed. But the leveling and
filling of the land were not removable improvements within the contempl ation and meaning of the
provisions in the leases allowing removal by the lessee of facilities or improvements constructed
on the lands.

The landowners had the feetitle at all times. The United States had title to aleasehold interest or
estate for aterm of years, which leasehold estate was in the nature of an encumbrance or burden
upon the fee simple title of the landowners, and which may or may not have affected its market

value.? The United States aready had possession and the right to retain same for a period of
approximately nine years upon the payment of the stipulated annual rental, but thetitle to the land
and theright to receive it back at the end of the |eases belonged to the landowners.

2 The parties do not argue that the encumbrance on the title created by the |ease exceeds the value of the rentals receivable under the
lease which are eliminated by the condemnation.

That the United States would improve landowners' property by dredging, filling, and leveling was
within the intent, purpose, and contemplation of the parties to the leases; that the United States
would spend large sums of taxpayers money to disimprove, or unfill, or unlevel the lands upon the
termination of the lease is fantastic and unthinkable, and not within the intent of the partiesto the
leases. Theright to receivethelands back with theimprovementsto the lands as di stinguished from
improvements on the lands was aright implied in the leases that inhered in the landowners. This,
together with the feetitle, the Government condemned and took, and under the Fifth Amendment
the landowners are entitled to receive just compensation therefor.

The landowners did not buy into a projected public improvement as in the Miller case. Instead,
they owned property that the Government leased as a part of a project under leases that called
for the privilege of occupancy of the lands for aterm of years- not for the fee ssmple ownership.
The leases were valid contracts and by virtue of which the Government improved and increased
the value of the lands in question- not by virtue of the establishment of a project. These contracts
being valid and binding, the Government cannot, by determining that it wants to take entiretitle,
abrogate, annul, or set at naught the lawful rights, privileges, and property of its lessees acquired
under these contracts.

The judgment is affirmed.
McCORD, Circuit Judge, (dissenting).

Theveritiesinvolvedinthiscase, as| seethem, arewhether the obligation of the government to pay
‘just compensation’ to alandowner under the Fifth Amendment for private property condemned to
public use, requiresthe government to compensate the landowner for an addition to the value of the
property created solely by improvements made thereon by the government at government expense.
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U.S. v. Five Parcels of Land in Harris County, Tex., 180 F.2d 75 (1950)

It iswithout disputethat solely by reason of money spent by the government inimproving *78 the
condemned property and building ashipyard thereon for the prosecution of thewar, the value of the
property was increased by $332,297.15, or from $387,800.60 to $720,097.15. Thus, in requiring
the government to pay these property ownersfor thisincrease in the value of the property brought
about solely by the government and at its expense, the court has unjustly penalized the government
by awarding more than the ‘just compensation’ guaranteed by the Fifth Amendment. Searl v.
School-District No. 2, of Lake County, 133 U.S. 553, 10 S.Ct. 374, 33 L.Ed. 740; Consolidated
Turnpike Co. v. Norfolk & O.V. Ry. Co., 228 U.S. 596, 602, 33 S.Ct. 605, 57 L.Ed. 982; United
Statesv. Miller, 317 U.S. 369, 377, 63 S.Ct. 276, 87 L.Ed. 336, 147 A.L.R. 55.

The conclusion of the majority to the effect that the parties did not intend that the government
would have theright to nullify theimprovementsit had made in the dredging, filling, and leveling
of the land is not supported by afair interpretation of the lease contract. The lease clearly reveas
that all parties contemplated the government was authorized thereunder to make whatever changes
or improvementsto the land it found necessary to effectuate and promote the object for which the
lands were initially leased and later condemned- the construction of a shipyard to build shipswith
which to wage war. Moreover, the government had an absolute right under the leases, during the
ten year term in which they were supposed to run, to change, nullify, or completely destroy these
dredging, filling, and leveling improvements to the land, if it considered such action necessary in
the national interest for the more efficient prosecution of the war. It is quite conceivable that some
urgent war necessity during the term of government occupancy under these lease agreements,
such as an enlargement of the shipyard facilities or otherwise, might have rendered the destruction
of the improvements for which compensation is now sought absolutely necessary. How can this
court then hold, as a matter of law, that the exercise by the government in its discretion of its
undoubted right under the lease to nullify these improvements to the land, during the term of the
lease agreement, would have been ‘fantastic and unthinkable' . The majority decision, in effect,
penalizes the government not because this right did not exist, but merely for itsfailure to exercise
this right before seeking to condemn the land.

The government could have condemned these lands at the time the leases were executed, and the
lease agreements contain nothing to show that, in order to hold on to its large investment, the
government would not later exercise its right of condemnation. Old Dominion Land Co. v. U.S,,
269 U.S. 55, 65-66, 46 S.Ct. 39, 70 L.Ed. 162; U.S. v. 6.74 Acres of Land, 5 Cir., 148 F.2d 618,
620. Manifestly, this case falls within the orbit of the rule enunciated by our Court of Last Resort
in the case of Searl v. School-District No. 2, of Lake County, 133 U.S. 553, 10 S.Ct. 374, 377,
whereinitwasheld: * * * * The occupancy herewasin no respect for aprivate purpose or pecuniary
gain, but strictly and wholly for the public use. There could no no presumption that this public
agent intended to confer public property upon a private individual * * * '
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The equitable doctrine that a condemnor is not obliged to compensate a property owner for an
enhancement in the value of property which he has created has long been established. Lyon v.
Green Bay & MinnesotaRy. Co., 42 Wis. 538, 544-545; Morgan's Appeal, 39 Mich. 675, 679-680;
Grevev. First Div. St. Paul & Pac. R. Co., 26 Minn. 66, 70, 1 N.W. 816; Jones v. New Orleans
& SR. Co., 70 Ala. 227, 233-234; Louisville, N.O. & T.R. Co. v. Dickson, 63 Miss. 380, 385,
56 Am.Rep. 809; Preston v. Sabine & E.T. Ry. Co., 70 Tex. 375, 7 SW. 825; Jacksonville, T. &
K.W.R. Co. v. Adams, 28 Fla. 631, 638, 10 So. 465, 14 L.R.A. 533; Charleston & W.C. Ry. Co. v.
Hughes, 105 Ga. 1, 15-18, 30 S.E. 972, 70 Am.St.Rep. 17; U.S. v. Smith, D.C., 110 F. 338, 340;
Bear Gulch Placer Mining Co. v. Walsh, D.C., 198 F. 351, 355.

The improvementsto these lands were made by the government at government expense solely for
public purposesto aid in winning the war, and without any intention *79 of conferring afinancial
windfall upon the landowners, if and when the |eases were terminated or the lands condemned, by
requiring the government to ‘compensate’ these landowners for improvements which cost them
nothing and which they had never made. The majority decision holds that the government, having
aready fulfilled its obligation under the lease by paying substantial annual rentalsfor the property
and the heavy cost of all improvements made thereon, must nevertheless be subjected to the
double expense of paying thelandownersfor the value of government improvements which, under
the lease agreement and on the clearest equitable principles, they were not entitled to receive. |
cannot subscribe to any such doctrine, which seems to require not only ‘just compensation’, but
unjust enrichment of private landowners at the expense of the taxpayer and the public purse. In
so holding, the majority decision has violated an early mandate of our Supreme Court ‘to see that
it (compensation) is just, not merely to the individual whose property is taken, but to the public
which isto pay for it.” (Italics mine.) Searl v. School-District No. 2, of Lake County, 133 U.S.
553, 562, 10 S.Ct. 374, 377.

| respectfully dissent.

End of Document © 2012 Thomson Reuters. No claim to original U.S. Government \Works.
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